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~ ~~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-276-16-17

fu.:ricp D~te 27.03.2017 ufNf ffl c#'r ~ Date of Issue 99 WJ J) .r
ft.3717Ig . srgar (gr@l-I ) at snr gee as«rar err uRa
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

Arising out of Order-in-Original No GNR-STX-DEM-DC-12/2016 dated 15.07.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-I11.

l:T ~1cfl&1<11t1f /~cfiT "IF[~ -qm Name & Address of The Appellants/Respondents

Mis. IRIS Automation Private Limited

0

za rl sm?gr a rigz al{ ft anf4 Ufa If@rat at arf RfRga var c!?x 'flclmT t:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

ftye, la zrca viala an@tu nrurf@raw at 3r4ta
AppeaI to Customs Central Excise And Service Tax Appellate Tribunal :-

fa&tu 3rf@,fz1,1994 #l en7 86 cB' 3RfTfcT ~ cJ5l" RY" cB' tfffi c#r 'GIT "flcITTfr :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qf?am 2hfta 9ls v zed, UTT re vi hara 3rat#la nzrf@raw i1.2o, ea sRaza
¢l-CJl'3°-s, ~ rf<R , :.;.Jt:;l-Jc;.liillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r9l#tr urn,f@raw at f@ft1 3rfer1, 1994 #6} err 86 (1) cB" 3RfTfcT ~
hara Ruta#1, 19g4 # fr 9(1)* 3RfTfcT ~ "C!JFl 'C[ff:tr- s a ,fit # #t 'GIT
#hf gar rer fa 3ml # fa6a 3r4la l n{ it Utt ,flt hf sf a1Reg
(6i ya qrf Ra @tf) 3it merfrenunfervwr at ura4ls fr ?&, ai # nfa
XilcTGff.icp ~ ~ cB" rlllll4"1o cf> Xi51ll¢ xfulx~lx cB" -;,r, i:\ aifsa ta rue #a ii uri arm 6t
BPT, 6lfM c#r BrT 3lR" "c,JTITllT lTTfT ~ ~ 5 "c1ruf ql Ga a & asi nu; 1 ooo / - ffi ~
61-.fr , "Gt6T~c#r BPT, 6lfM c#r BrT 3m "c,JTll"llT TIT if+ T; 5r IT 50 al&a aa zt al nu
5000/- ffi ~ 61-.fr I "Gt6T~c#r BPT, 6lfM c#r l-lM. 3it mrzur TIT if4; 50 Gal4 UT
Uua Gnat & aei T; 100oo/- #h 34ft i)ft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied .is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant RJgistrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRfrlr~.1994 cfJ" 'cTRT 86 cfJ" rj(f-'cTRT (21:1) k aiaifa ala Para Prum1a), 19g4 a [u 9 (21:!) ct;
3irfa ReuRa mr4 gal7 al ur ran qi r# merer sngaa, au sna ye/ 3gr, ·?u snz ye
(3r481a) arr?gr #t ufii (vi a mfr fa sift) sh rga/rr aga 3rsra sq 3rgaa, #·fr sn& g,
3r41&ta zrrznfrasvr at 3nlaaa a# R2 ?a gt vi braqr yea alI 3TI"Pffi. ~ mCJ1ci ~ ITRT
a1fa 3gr l 4R rt etft

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. <T(l.Jlz-tffifm, urarra yea 3rf@e)fur, 197s 6 grai q 3fjx[-cTl-1 Cfi 3f"cfT@ ReufRa Rh; 3rg Te 3r? gi
err uf@earl a 3mar at f u 6.5o /- q"fl al nrnrea zyca feae WIT m;,r m/%1;! I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. #tat grc, sara zye vi hara 3rft#tr nrznf@raw1 (arffaf@) RW!Tqc>fl. 1982 ll 'c:fffia \Tel 31~ x-tfTfmi m~
cfil ff aa ar fuii cfl" 3lR '!fl EllR~ fclmT \iTTclT -g I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. lmr areas, #ctr sen areavi hara3tr urf@rawr (fh=la a sf ariii #mai #ctr 5en erea
.:) .:) .::>·

3f@fa, r&#t nr 39s a 3iaata fa#hr(i-) 3rf@,fr 2ry(gory Rt ziczm) f@cais: ·€.ec.sty st #Rt
fa=fir 3f@0fG. r&&gt qr cs #3iafavars at sf aar Rt a{k. aauff #Rt are ua.far sraract 3rfarfz,

" - "~ra fc!;-~ "URT c);- 3rc:nTci ;;rm <fi'r ;;rrar oo 3fCrfarar ff@rratswza 3m)q, a'!' ITT
#ctr3erlaviars# 3rc:nTci" ;J:jTJT fci:;tra ra" #fGs smfa?

2

(i) 'Um 11 g)- c);- 3rc:nTci lmntt, ~
(ii) ~ ;;rm cfi'r tifJ' ~ 'aTI>@' ~

(iii) ckzm fanraft a fua 6 # 3iaiia 2r a#

-, 37rt aarfzr f@gr err c), 7rans fa=fhr (i. 2) 37f@0fGrra. 2014 c), 3IT{FaT r aa f@ft 3r4hrr qf@rat amar
~~~l!cf 3ft!rnq;rm-r_arffe ITTi'Tl

4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the·stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4) (i) ~~r c);- i;rfi:r 374hr qf@aur #qr sari areas 3rrar area znr avg f&a IRa tn" m .=if.rr fci:;tr aTg leas h 10%
3 0 2

~q-{ 3ITT" '\ll1TT harvs Ra IRa tTT cnf~ c);- 10%~ q-{ cfi'r -;,rr~~ I
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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I I

ORDER-IN-APPEAL

MIS IRIS Automation Pvt. Ltd., Plot No.164/6 & &, Behind Bharat Aluminium,

Santej, Taluka: Kalol, District: Gandhinagar (hereinafter referred to as 'the appellant')

are holding Central Excise Registration No.AACC10763MXM001 and Service Tax

Registration No.AACCL0763MSD001 under the category of GTA and Security services

and are engaged in the manufacture of Control Panel & Panel Accessories falling under

Chapter 85 of the first Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985).

The appellant has filed the present appeal being aggrieved by Order-in-original

No.GNR-STX-DEM-DC-12/2016 dated 15/07/2016 (hereinafter referred to as 'the

impugned order') passed by the Assistant Commissioner, Service Tax Division,

Gandhinagar, Ahmed,abad-11I (hereinafter referred to as 'the adjudicating authority') .
,

2. · During the course of audit of the records of the appellant such as Balance sheets

and Ledgers for the years 2012-13, 2013-14 and TB for 2014-15, it was observed that

the appellant had received 'Engineering & Consultancy service' from MIs IRIS

) Engineering Co. (hereinafter referred to as 'the proprietorship concern'), which was a

proprietorship concern of Shri Chittranjanbhai D. Badheka, who was also one of the

Directors of the appellant concern. The proprietorship concern did not have a separate

PAN number and hence it appeared that the services provided by the proprietorship

concern to the appellant was as good as services provided by the Director to the

appellant and that the appellant was liable to pay Service Tax under reverse charge

mechanism as recipient of Service Tax in terms of Rule 2(1)(d)(EE) of Service Tax

Rules, 1994 read with Notification No.30/2012-ST dated 20/06/2002. It appeared that
the appellant had failed to pay Service Tax amounting to Rs.2,19,693/- as recipient of

services from the proprietorship concern during 07/08/2012 to 31/03/2013 in F.Y. 2012
·'13; in F.Y. 2013-14 and in F.Y.2014-15. Therefore, a Show Cause Notice F.No.Vl/1(b)-

17/IA/15-16/AP-3/C-I dated 28/12/2015 (hereinafter 'the SCN') was issued to the

0 appellant demanding Service Tax of Rs.2,19,693/- under proviso to Section 73(1) of the

Finance Act, 1994 (hereinafter 'FA, 1994'), invoking extended period, along with interest

under Section 75 of FA, 1994 and proposing penalties under Section 77(2) & Section 78

of FA, 1994. In the impugned order, the adjudicating authority has confirmed the

demand and interest as proposed in the SCN and imposed a penalty of Rs.2,19,693/

under Section 78 of FA, 1994 and a penalty of Rs.10,000/- under Section 77(2) of FA,

1994.

3. The main grounds of appeal in the appeal filed by the appellant are as follows:

1) Service Tax under Notification No.30/2012 read with Rule 2(1)(d)(EE) of Service

Tax Rules, 1994 is payable by the recipient Company on services that are

provided or agreed to be provided by a Director of that company in his individual

capacity as Director of that company. Merely because Shri Chittranjanbhai D. ~-
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Badheka was proprietor of Mis IRIS Engineering Co. did not mean that service

rendered by the proprietorship concern was rendered by the proprietor.

2) Service rendered by Mis IRIS Engineering Co. is by person who is Director of the

appellant company, whereas the service covered under Notification No. 30/2012

ST pertains to service provided by Director. Rule 2(1)(d)(EE) read with Section

68(2) of FA, 1994 specifies services provided by a Director of a company to the

said company and not by a person who is a Director of the company. The liability

of Service Tax was on Mis IRIS Engineering Co. who is the service provider as

no service is provided by the Director. The proprietorship concern of Shri

Chittranjanbhai D. Badheka is in existence since March, 2008 whereas the

appellant company i.e. Mis IRIS Automation Pvt. Ltd. came into existence in

April, 2009. As the annual turnover of Mis IRIS Engineering Co. was below 10

Lacs, it was claiming small service provider exemption and not paying Service

Tax.

4. Personal hearing in the appeal was held on 17/02/2017. Ms. Sona! Jain, C.A.

appeared on behalf of the appellant and reiterated the grounds of appeal. She

submitted that it is the proprietorship firm which is providing the service and not the

Director himself. She submitted the Profit & Loss Account.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant. The issue for decision before me is whether the appellant

company was liable to pay Service Tax under reverse charge mechanism in terms of

Rule 2(1)(d)(EE) of Service Tax Rules, 1994 read with Notification No.3012012-ST

dated 20/0612002 towards Engineering & Consultancy service received from Mis IRIS

Engineering Company. Mis IRIS Engineering Company, the service provider is a sole

proprietorship concern of Shri Chittranjanbhai D. Badheka, who also happens to be a

Director of the appellant company. The disputed aspect in the instant case is whether

the services provided by Mis IRIS Engineering Company can be considered as services

provider by the Director of the appellant company to the appellant company.

6. In terms of Rule 2(1)(d)(EE) of Service Tax Rules, 1994, as amended vide

Notification No. 46/2012 dated 0710812012, the person liable for paying tax in relation to

service provided or agreed to be provided by a Director of a company to the said

company is the recipient of such service. Further in terms of Notification No.3012012-ST

dated 2010612002, as amended vide Notification No. 4512012-S.T. dated 0710812012, in

respect of services provided or agreed to be provided by a Director of a company to the
said company, 100% of the tax is payable by the person receiving the service. The
demand along with interest has been confirmed in the impugned order and penalty

under Section 77(2) & Section 78 of FA, 1994 has been imposed on thgapp@llant for q
failure to pay Service T_ax in accordance with Rule 2(1)(d)(EE) of i:f~fvi~'~ifl~~• . ~
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1994 read with Notification No. 46/2012 dated 07/08/2012 with regards to such services

that were provided by the sole proprietorship concern since Shri Chittranjanbhai D.

Badheka, the sole proprietor was a Director of the appellant company and it has been

held that such services amounted to services provided by a Directory of the appellant

company to the appellant company.

7. The contention of the appellant in the grounds of appeal is that merely because

Shri Chittranjanbhai D. Badheka was proprietor of MIs IRIS Engineering Co., it did not

mean that service provided by Mis IRIS Engineering Co. to the appellant company was

rendered by Shri Chittranjanbhai D. Badheka in his capacity as Director of the appellant

company. The appellant has also contended that the liability of Service Tax was actually

on the service provider but the tax was not paid as the service provider had not

exceeded the stipulated turnover limit of exemption under small service provider

exemption scheme.

8. It'is .settled law that a sole proprietorship concern is not a separate legal entity

from the proprietor, for legal or tax purposes. The sole proprietorship is the same as the

proprietor who runs the business. In the case of ANILKUAR MAHENSARIA vs.
COMMISSIONER OF CUSTOMS- 2008 (228) E.L.T. 166 (Del.), Hon'ble High Court of

Delhi had upheld the plea that the proprietor and the proprietorship firm were not

different entities and ruled that only one set of penalty could be imposed either on the

proprietor or the proprietorship firm. Similar ratio has been upheld by Hon'ble High

Court of. Bombay in the cases of COMMISSIONER OF CUSTOMS CS/ AIRPORT,

MUMBAI vs GYANCHAND JAIN - 2015 (321) E.LT. 199 (Bom.) and in the case of

COMMISSIONER OF CUSTOMS vs. KAMLESH KHICHA - 2015 (315) E.L.T. 590

(Bom.). In view of the settled legal position, the services provided by Mis IRIS

Engineering Company, a proprietorship concern were services provided by Shri

Chittranjanbhai D. Badheka, the proprietor. The contentions of the appellant to

differentiate the status of Shri Chittranjanbhai D. Badheka as proprietor of the service

provider.as compared to his status as Director of the service recipient is not correct or

sustainable because there can be no dispute that the services provided by the

proprietorship concern were provided by none other than its proprietor Shri

Chittranjanbhai D. Badheka and such services were received by the appellant company,

where Shri Chittranjanbhai D. Badheka was a Director Thus the services were provided

by the. Director of the appellant company to the appellant company, whereby the

appellant company was liable to pay the impugned Service Tax. Thus the impugned

Service Tax, that has not been paid is recoverable from the appellant company along

with interest. The failure to pay Service Tax and follow procedures has rendered the

appellant liable to penalty. In the grounds of appeal, the appellant has only challenged

its liability to pay duty under the reverse charge mechanism. There is no contention in

the grounds of appeal against the penalty. provisions invoked in the impugned order. ~
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Therefore, the impugned order is liable to be upheld. Accordingly, the appeal filed by

the appellant is rejected.

9. 3r4leaf rra#Rta{ 3r4hit ar feqru 3+la atha fan snarl
The appeal filed by the appellant stands disposed of in the above terms.

«a
(31TT ~lcITT")

3Wim (3ft:ffRH).:,

Date: 2.1/03/2017

(K. . ob)
uperintendent (Appeals-I)

Central Excise, Ahmedabad.

By R.P.A.D.
To
M/s IRIS Automation Pvt. Ltd.,
Plot No.164/6 & 7,
B/h Bharat Aluminium,
Santej-Vadsar Road,
Village: Santej, Taluka: Kaloi, District: Gandhinagar-382 721

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II1.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III.
4. _7-fie Deputy Commissioner, Service Tax, Gandhinagar Division, Ahmedabad-II1.V" ~uard File.
6. P.A.
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